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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:
Chapter 15 Case
Fairfield Sentry Limited, et al.,
Case No. 10-13164 (SMB)
Debtors in Foreign Proceedings.
Jointly Administered

DECLARATION OF KENNETH KRYS IN SUPPORT OF
FOREIGN REPRESENTATIVES’ MOTION PURSUANT TO
11 U.S.C. §§ 363(B)(1) AND 1520(A)(2) FOR AN ORDER APPROVING
THE ASSIGNMENT OF THE DEBTORS’ CLAIMS AGAINST FAIRFIELD
GREENWICH GROUP AND RELATED PARTIES TO THE TRUSTEE FOR
THE LIQUIDATION OF BERNARD L. MADOFF INVESTMENT SECURITIES
LLC IN CONNECTION WITH THE GLOBAL SETTLEMENT AGREEMENT

[, Kenneth Krys, do hereby declare, under penalty of perjury under the laws of the United
States of America, that the following is true and correct to the best of my knowledge and belief:

1. I am a resident of the British Virgin Islands (the “BVI”) and am licensed by the
BVI Financial Services Commission as an insolvency practitioner. I am the Executive Chairman
and founder of KRyS Global, the brand name for Krys & Associates (BVI) Ltd., a firm providing
corporate recovery, insolvency and related services in the BVI and elsewhere.

2. Together with Charlotte Caulfield, I am a duly appointed joint liquidator and

foreign representative (the “Foreign Representative™) of Fairfield Sentry Limited (“Sentry”),
Fairfield Sigma Limited (“Sigma”) and Fairfield Lambda Limited (“Lambda,” together with
Sentry and Sigma, the “Debtors™), each of which is the subject of liquidation proceedings (the

“BVI Proceedings™) pending before the Eastern Caribbean Supreme Court, in the High Court of

Justice, Commercial Division, of the British Virgin Islands (the “BVI Court™). [ submit this

Declaration in connection with the Foreign Representatives’ Motion Pursuant To 11 US.C. §§
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363(b)(1) and 1520(a)(2) For An Order Approving The Assignment Of The Debtors’ Claims
Against Fairfield Greenwich Group And Related Parties To The Trustee For The Liquidation Of
Bernard L. Madoff Investment Securities LLC In Connection With The Global Settlement
Agreement (the “Motion™), filed contemporaneously herewith.

3 The facts hereinafter set forth are based on my personal knowledge or are derived
from the books and records of the Debtors or from other sources that I consider to be reliable.

I. The Commencement Of The BVI Proceedings And The
Recognition Thereof As Foreign Main Proceedings Under Chapter 15.

4. On o.r about February 27, 2009 (in the case of Lambda), and on or about April 21,
2009 and April 23, 2009 (in the case of Sentry and Sigma, respectively), insolvency proceedings
were commenced in the BVI Court seeking the appointment of a liquidator in respect of each
Debtor. In April 2009, the BVI Court appointed Christopher Stride as liquidator of Lambda and,
in July 2009, the BVI Court appointed me and Mr. Stride as the joint liquidators of Sentry and
Sigma. In September 2010, Mr. Stride resigned from these positions, after which Joanna Lau
was appointed joint liquidator of each of the Debtors and I was appointed a joint liquidator of
Lamlida. Ms. Lau resigned in November 2011. By order of the BVI Court entered on June 24,
2014, Charlotte Caulfield, an insolvency specialist and Director in the BVI offices of KRyS
Global, was appointed as liquidator of each of the Debtors, jointly with me.!

3. On June 14, 2010, the Foreign Representatives filed petitions in this Court
seeking recognition of the BVI Proceedings as “foreign main proceedings” under Chapter 15.
On July 22, 2010, the Bankruptcy Court of the Southern District of New York (the “Bankruptcy

Court”) issued an order recognizing the BVI Proceedings as “foreign main proceedings” and

' References in this declaration to the “Foreign Representatives” are references to either Christopher Stride or
Joanna Lau and myself acting as the joint liquidators of Sentry prior to their respective resignations, or to Ms. Ward-
Caulfield and myself acting as the joint liquidators following her appointment.

[N
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granting other relief under Chapter 15. See In re Fairfield Sentry Lid.. 440 B.R. 60 (Bankr.

S.D.N.Y. 2010) (Lifland, J.) (the “Recognition Order”). The Recognition Order was affirmed in

its entirety by order of the U.S. District Court for the Southern District of New York, see
Memorandum Decision and Order Affirming Recognition Order, /n re Fairfield Sentry Lid.,
Case No. 10-cv-7311 (GBD) (S.D.N.Y. Sept. 16, 2011) [Dkt. No. 46] (Daniels, J.), and again by
the Court of Appeals for the Second Circuit. See Morning Mist Holdings Ltd v. Krys (In re
Fairfield Sentry Ltd.), 714 F.3d 127 (2d Cir. 2012). The Recognition Order remains in full force
and effect.

II. The Global Settlement Agreement.

6. On or about December 15, 2008, the U.S. District Court for the Southern District

of New York appointed Irving H. Picard (the “BLMIS Trustee™) as trustee of Bernard L. Madoff

[nvestment Securities LLC (“BLMIS”) for the purposes of proceedings for the liquidation of

BLMIS (the “BLMIS Proceedings™) under the U.S. Securities Investor Protection Act (“SIPA™).

7. Prior to the appointment of the Foreign Representatives, Sentry, through its then-
U.S. counsel, filed SIPA customer claims (collectively, the “SIPA Claim™) in the BLMIS
Proceedings. The SIPA Claim at the time of filing, if allowed in full, amounted to approximately
$960 million under the BLMIS Trustee’s “net equity” method for determining customer claims.

8. On May 18, 2009, the BLMIS Trustee commenced an adversary proceeding
against the Debtors seeking to recover approximately $3 billion in withdrawals that Sentry made
from its BLMIS accounts in the years prior to the commencement of the BLMIS Proceedings.
See Picard v. Fairfield Sentry Ltd., Adv. Pro. No. 09-01239 (Bankr. S.D.N.Y.) (the “BLMIS

Adversary Proceeding”). In connection with the BLMIS Adversary Proceeding, the BLMIS

Trustee objected to allowance of the SIPA Claim pursuant to Section 502(d) of the Bankruptcy
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Code. The BLMIS Trustee also threatened to seek equitable subordination of the SIPA Claim
pursuant to Section 510(c) of the Bankruptcy Code.

9. Following appointment. during 2010 and into 2011, the Foreign Representatives
engaged in extensive, complex, arm’s length negotiations over many months with the BLMIS
Trustee. In May 2011, the Foreign Representatives reached a global settlement on behalf of the
Debtors resolving the claims and disputes between the Debtors and the BLMIS Trustee and
entered into an agreement, dated May 9, 2011, by and between the Foreign Representatives and

the BLMIS Trustee, memorializing its terms (the “Settlement Agreement”).?

10. The terms of the Settlement Agreement entitle Sentry to an allowed SIPA Claim
in the amount of $230 million in the BLMIS Proceedings in exchange for the Foreign
Representatives’ payment of $70 million of Sentry’s cash to the BLMIS Trustee. See Settlement
Agreement Y2, 13. The Settlement Agreement also provides for the parties to share in
litigation recoveries from certain claims that have been or are being pursued by the Foreign
Representatives and the BLMIS Trustee. See id. Y 4-12.

11, In addition, the Foreign Representatives agreed to assign to the BLMIS Trustee

various state-law claims and causes of action (the “Management Claims™) against the Debtors’

former investment manager, Fairfield Greenwich Group (“FGG”), and related parties, for
prosecution by the BLMIS Trustee. See id. 5. The Management Claims were originally
asserted by Sentry prior to the appointment of the Foreign Representatives in a lawsuit filed in

New York Supreme Court on May 29, 2009 and removed to the Bankruptcy Court in September

? See Motion for Entry of Order Pursuant to Section 105(a) of the Bankruptcy Code and Rules 2002(a)(3) and
9019(a) of the Federal Rules of Bankruptcy Procedure Approving An Agreement by and Between the Trustee and
Kenneth Krys and Joanna Lau, Solely in Their Respective Capacities as the Foreign Representatives for and Joint
Liquidators of Fairfield Sentry Limited, Fairfield Sigma Limited, and Fairfield Lambda Limited, Picard v. Fairfield
Sentry Ltd., Adv. Pro. No. 09-01239 (SMB) (Bankr. S.D.N.Y. May 5, 2011) [Dkt. No. 69], Exhibit A. A true and
accurate copy of the Settlement Agreement is also attached hereto as Exhibit A.
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2010, where the action is pending. See Fuairfield Sentry Ltd. v. Fairfield Greenwich Grp. (In re
Fairfield Sentry Ltd.). Adv. Pro. No. 10-03800 (SMB), Case No. 10-13164 (SMB) (Bankr.
S.D.N.Y.) (the “FGG Action”).

12

Upon a motion by the BLMIS Trustee in the BLMIS Adversary Proceeding, the
Bankruptcy Court entered an order approving the Settlement Agreement on behalf of the BLMIS
estate under Bankruptcy Rules 2002 and 9019 on June 7, 2011} Thereafter, the BVI Court
approved the Settlement Agreement on behalf of each Debtor and authorized the Foreign
Representatives to “take any and all actions to comply with and carry out the terms of” the
Settlement Agreement by order entered June 24, 2011.* On or about July 8, 2011, the Settlement
Agreement became effective in accordance with its terms.

II1. The Benefits of the Settlement Agreement to the Debtors’ Estates.

13. In my business judgment, entering into the Settlement Agreement made gocd
business sense at the time of entry, and the Settlement Agreement continues to make good
business sense from the perspective of the Debtors. The Settlement Agreement has provided and
will provide substantial benefits to the Debtors’ estates, including, without limitation:

o The allowed $230 million SIPA Claim against the BLMIS estate, on account

of which the court in the BLMIS Proceedings has authorized distributions by
the BLMIS Trustee of approximately 58% of the face amount of allowed

3 See Order Pursuant to Section 103(a) of the Bankruptcy Code and Rules 2002 and 9019(a) of the Federal Rules of
Bankruptcy Procedure Approving An Agreement By and Among the Trustee And Kenneth Krys and Joanna Lau,
Solely In Their Respective Capacities As The Foreign Representatives For and Joint Liquidators of Fairfield Sentry
Limited, Fairfield Sigma Limited, and Fairfield Lambda Limited, Picard v. Fuairfield Sentry Ltd., Adv. Pro. No. 09-
01239 (SMB) (Bankr. S.D.N.Y. June 10, 2011) [Dkt. 95].

4 See Notice of Entry of Orders by the Commercial Division of the High Court of Justice, British Virgin Islands,
Approving the Agreement by and among Kenneth Krys and Joanna Lau, solely in their Respective Capacities as the
Foreign Representatives for and Joint Liquidators of Fairfield Sentry Limited, Fairfield Sigma Limited, and Fairfield
Lambda Limited, and Irving Picard, as Trustee for the Substantively Consolidated Liquidations of Bernard L.
Madoff Investment Securities LLC and Bernard L. Madoff, In re Fairfield Sentry Ltd., Case No. 10-13164 (SMB)
(Bankr. S.D.N.Y. June 27, 2011) [Dkt. 452].



10-13164-smb Doc 807 Filed 06/20/16 Entered 06/20/16 16:16:05 Main Document
Pg 6 of 7

claims, amounting to approximately $133 million in interim distributions
approved to date;’

» Meaningful portions of the proceeds recovered by the BLMIS Trustee from

Subsequent Transferee Claims (as defined in the Settlement Agreement), for

which the Foreign Representatives have already received over $50 million,

including from recoveries in connection with the Trustee’s settlement with

JPMorgan Chase & Co.; and

» A release of substantial causes of action by the BLMIS Trustee against the

Debtors seeking to recover transfers made by BLMIS to the Debtors prior to

the commencement of the BLMIS liquidation proceedings, thereby avoiding

contentious, costly and uncertain litigation.

See Settlement Agreement f 7-9, 13, 15. Furthermore, by resolving certain claims the BLMIS
Trustee and the Foreign Representatives had against one another and providing for the sharing of
recoveries, the Settlement Agreement enables the BLMIS Trustee and the Foreign
Representatives to work jointly and cooperatively to obtain recoveries that enhance the value of
their respective claims!
14. Accordingly, in my capacities as a joint liquidator and foreign representative of

the Debtors, and consistent with my duties in such capacities, I request that the Court approve the
assignment of the Management Claims to the BLMIS Trustee, in accordance with the Settlement

Agreement, which will enable the Debtors’ estates to continue to reap the substantial benefits of

the Settlement Agreement.

* Under the Settlement Agreement, the Foreign Representatives agreed to pay $70 million of Sentry’s cash to the
BLMIS Trustee as a condition to obtaining an allowed SIPA Claim in the amount of $230 million. Shortly after
executing the Settlement Agreement, the Foreign Representatives paid an initial $24 million to the BLMIS Trustee,
leaving a balance of $46 million to be paid at a future date. In November 2012, in connection with the second
interim customer property distribution made by the BLMIS Trustee, the BLMIS Trustee informed the Foreign
Representatives that he would be crediting $46 million of Sentry’s share of those distributions against the remaining
amounts due under the BLMIS Settlement, resulting in the allowance of Sentry’s SIPA Claim in the full amount of
$230 million. Therefore, while the total interim distributions on account of the SIPA Claim that have been
authorized to date are approximately 58% of the allowed claim amount, or approximately $133 million (plus the
$500,000 SIPC advance), the net amount that will be received by the Foreign Representatives from these
distributions is approximately $87 million, after taking into account the $46 million credit described above.
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I declare under the penalty of perjury under the laws of the United States of America that
the foregoing is true and correct.
= <
Executed on the Ao day of June, 2016.

i
Kennet\lﬁirys
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